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.. In the Matter of the Appeal of
i HOWARD BUILDING CORPORATION |

| . Appearances: |
70 Por Appellant: W, E, Kerwin, Vice President
o :’ For Respondent: Crawford H. Thomas, Assoclate
. . Tax Counsel ‘

OQEINION
This appeal is made pursuant to section 25667 of R
, " the Revenue and Taxation Code fromthe action of the Franchise -*: -
ag o7 7 Tax Board on the protest of Howard Building Corporation to =
‘ © =7 propsed assessments of additional franchise tax in the amounts - ..
T LT ld of $2,070,60, 22,0700609 $1,150.28 and $509. 76 for the taxable ™
oL i years 1955, 1956, 1957 and 1958, respectively, based upon - LRI
o7 0 income for the years 1955, 1.9569 and 1957, : SR

. Infiling itstaxreturns forincome Yyears 1955
" and 1956, appellant Howard Building Corporation cl ai ned as
Y deductions certain property taxes it had paid. Respondent
~. . . disallowed those deductions on the ground that title to the =
N Property involved had not yet passed t o0 appellant on the date .-
"~ the taxes became a lien thereon, That disallowance presents -
- < theonlyissuein this appeal. Although appellant referred to'
... e : the inconme year _19?179 t axabl e year 19‘5%, in its appeal, it has .-/
" raised NO issue W th respect to that income or taxable year. = -

, Appel  ant is a California corporation incorporated .
- onJduly 15, 1954, by Mr, T. I, Moseley., In early 1955 Moseley *
negotiatedfor the.gurchaseoifa?’o ercent 1nterest In_an
office building in San Francisco known as the Howard Building
(hereafter referred.to as "the property")., At that tine the -
'propertg’ was owned Dy three individuals:. Henry F. Bloomfield, '~
. who had a 50 percent interest, and two ot her persons, eack Of -
whomhelda 25 perecent interest. The TO percent interest .-

which Moseley wished 10 acquire was composed of 20 percent .of
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7. Bloomfield's i nterest and the entire interest of each of the
-t other two owners,

. On February 21, 1955, Mosel ey and Bloomfield (Who -

< was acting for hinsel and the other twd owners of the property)..",":
- executed an_agreenment of sale with respect to the 70 percent L

Interest, The sale was to be for cash and the purchase price

was due within thirty days, = Possession was to be given as of

“the date of recordatfon of the deed, The agreement specifically,. =
rovided that "This offer is made and accepted subject to the .. ...

erns on the reverse hereof," -

agree-
. ment provided that the offer was made and accept ed subg ectg S
-+ to the concurrent conveyance, at Moseley's el ection, of the
= remaining 30 percent interest in the property and the 70
: E)ercent I nterest which Mseley had contracted to purchase, \
;i 10 "a new corporation" to be fornmed by Mseley and Bl oonfield
o for the purpose of holding the property. This concurrent & 0
©. conveyance was made an essential condition to the assunption™ .-
~+ of any obligation by the purchaser, 1t was further provided oy
" that Mseley was to have 70 percent and Bloonfield 30 percent ' =%
-:0of the stock to beissued by the new corporation, The reverse = . .
.. side concluded wth a provisionthat all prorating was to be ...
.. made as of February 28 if the transaction was closed by o et
- Mareh 5 and if not, then as of the date of closing . .

On February 23, 1955, Bloonfield sent to the title " 7
. conpany which acted ‘as escrow agent, a copy of the agreenent
of salé, together with deeds nam ng Mseley as grantee of 7.
~iinterests totaling 70 percent of the property, Subsequently; =
: on March 10, the title conpany was advised that an aﬁplica- o
*" tion had been nade for appellant to issue stock and that the
-+ stock would be given to the titlie conpany for distribution P
<7 as soon as the permt was granted, On_the foll ow n? day, R
<o March 11, 1955, the title conpany received a deed transferring . - -
Fontn Bloomfield's remaining 30 percent 1nterest to Msel e)( and a W
, ., deed transferring Moseley's entire interest to appellant

The terns set out on the reverse sige of the

S

The title conPany made payment to the sellers of
“. 7 the 70 percent interest and recordéd the various deeds involved

on March 14, 1955. 1t also prorated property taxes between the.
parties as of ‘that .date. On March 23 it distributed additional
amounts to Bloonfield, and on March 31, 1955, appel l ant's stock
was issued t 0 Mbsel ey and Bloomfield i n accordance with the ter
of the agreenent of Sale, L

- . Appellant originally claimed it was entitled toithe - - .
- following deductions for property btaxes which it .paid on the - .- ¢
- propertys: . .o T e e e
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e s o | ... Amount of Tax ‘. oo
: oo Income - Property Tax - - - 2 Qlaimed as : RE

. ' te _Year . Fiscal Year . _Deduction
S 1985 T XO54- 1955 (part of - 14, 255,80
B 2d ?nsta??mengg ‘ | $ >
T 1955-1956 _ 24,808.68
SRR (bat installment) o6y 48
ST 1956 . 1955-1956 #39
(2d installnent) 24, 808 .68

. On appeal, appellant concedes that 70 percent of the property" ' .-
.- tax which it paid for the fiscal c}/ear 19541955 IS Nnot deduct= .
., 1ble, but it clains that it should be allowed a deduction of " .. .=
o' - 30 percent of the amount which it paid for that fiscal year, - - -

in addition to a full deduction of the property tax Inposed - '~

for the fiscal year 1955-1956.

_ Section 24345 of the Revenue and Taxation Code
IR provides that all taxes paid during the income year (with
Ciaoen oo ocertain exceptions not relevant here) shall beallowed as a
sl T deduetion. | Regul ation eulalcﬁl)g title 18 of the California
. Admionistrative Code, states that taxes on property may be
*. - deducted only by tke one owning the property, or 1n possession
~ oo oof the property” under a contract to purchase at the time the
}a>t<es bect?_me a li elzn, 1:Th(ljs rleguJ ation is m(accord with cases
e nterpreing® simlar teaderal legislation. (Mzgruder v. Supplee,
e 316 Uc.ps° 394 (86 L. Ed, 1555]; Frank W, Babcoc%_B_:, 28 T.C. 751,"
7. afftd on ot her grounds, 259 F.2d 689; Pacific sSouthwest Realty Co.,
w45 B,T.A. 426, aff'd on other groundS, 128 F.2d 815.)

The property tax for the fiscal year 1954-1955
" became a lien on March 1, 1954, (Rev, & Tax, Code, § 2192.)
Aﬂpellant contends that, aft_hough-lt did not own or possess:
“*+ _the property on that date, it should be allowed to deduct 30 .-
o) percent of the tax which it paid for that fiscal year because
} . one of its stockhol ders, Bloomfield, owned 50 percent of the
“w . - ;o property on the lien date and he still had a 30 percent interest,'. -
“+ ¢ Inthe Tormof stock in appellant corporation, at the time the -~
o tax was paid,

.~ This_contention is totally unsupported by the
~authorities, The cases have consistently held that when a
.~ corporation obtains property in exchange for its stock, and
~in the course of the transaction the acquiring corporation
pays off accrued property taxes, such paymentsS constitute a -
portion Of the cost Of the property and are not deductible; by
the corporation as taxes paid. (Merchants Bank Building Co. V. ,
Helvering, 84 F.2d4 478; The Cable Co., 4o B.T.A,. 85; California
Sanitary C@og 32 B'oTvo 1220) o S
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With respect to the fiscal year 1955-1956, the
perty tax becane a lien on March 7, 1955. (Rev, & Tax..,
e, §2192°f) _Appellant advances two alternative grounds
support of its deduction of the property tax for that

o
Cod
n

S

i scal year., First;, it argues that it gained constructive

|
o
owner ship and possession on February 23, 1955, through the'

deeds delivered to the title conpany on that date, Although
these deeds were for only 70 percenf of the property and
were in Moseley's name, Lhe argunment is nmade that Msele
was appellant!s nom nee and that the remaining 30 percen

was to be transferred at his election,

Normal [y, an escrow agreenent does not give the

~vendee control over the property or a claimto it prior to t

he
satisfaction of the terms of thé escrow, (civ. Code, § 1057; -
Frank w, Babcock, 28 T.c. 781, aff'd on Ot her grounds, 259 F.2d

"~ Moseley

689.) Under the terns of the agreenent here involved, the

. conveyance Of Bloomfield's remai ni n%3q percent interest to

t he corﬁorati on together with the percent interest which.
ad contracted to purchase was an essential condition
to any obligation Dy Moseley. This: condition was not satis- ..

fied until March 11, 1955, after the property tax |ien date.

The agreenent, noreover, provided that possession-
was ‘to be given When the deeds were recorded and that taxes

. were to be prorated as of the date the transaction was tclosed. -

The deeds were not recorded until March 14 and, since taxes -
were prorated as of that date, it is apparent that the trans="

.. action was NOt considered cl osed until that tine,

Thus, even assum ng that Noseley was appellant's

o nominee, the facts denonstrate that there was no transfer of

Possesm on or of the burdens and benefits of ownership at
he tinme the deeds t 0 Moseley were placed in escrow.,

Alternatively, appellant relies upon the decision in -
MIller & Lux, Inc . v. Sparkman, 128 Cal, App. 449[17 P.2d 772}. . .
That case, however, di 0 not rnvolve the deductibility of taxes,,
It was an action to enforce a contractual arrangement between .’
the buyer and the seller for the paynent of property taxes.

" The two situations are quite different,, The United States

Supreme Court stated in Magruder v, Supplee, supra, 316 U S. .
3%4 (86 L, Ed, 1555], that the parties to a contract cannot .
change the incidence of |ocal taxes by their agreenent,

Section 164(d) of the Internal Revenue Code was SRS
enacted in 1%540 That section provides for a prorated dedue= - . -
tion by the buyer and seller of property taxes for the yeap"
inwhichthe property is sold. Though similar legislation®
was proposed | N Galifornia in 1955, such a seection was not
adopted in this State until 1961 (Rev, & Tax., Code, § 243u46), -
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and the 'principlés of the previously cited regulation and o
federal cases prevalled at all times pertinentin the instant .
case, O

3

e cowo. emch Cwn oo

Pursuant tothe viewsexpressed inthe opinion O .
the board on file in this proceeding, and good cause appearing
therefor,

It | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 25667of the Revenue and Taxation Code, .that the
action of the Franchise Tax Board on the protest of Howard
Bui | di ng Corporation to proposed assessnents of additional
franchiSe tax in the amounts of $2,070.60, 22,070,60, $1,150.28
and $509.76 for t he taxable years 1955, 1956, 1957 and. 1958,
reapectively, be and the san®e is hereby sustained,

' Done a t Sacramento , .California, this 23d day
of June . » 1964, by t he State Board of Equalization.

O)@J ’/2 %‘Z‘f/{ﬂ * , Chairman
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